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INCENTIVE AGREEMENT
(1-18-19)

This INCENTIVE AGREEMENT (the “Agreement”) is entered into as of the date it is
executed by both Parties (the “Effective Date”). This Agreement is by and between the City of
Sparks, Nevada, amunicipal corporation (the “City”) and Marnell Gaming, LLC, a limited liability
company (“Marnell”). The City and Marnell are jointly referred to as the “Parties”.

RECITALS

WHEREAS, Marnell or an affiliate of Marnell owns or controls, through a single-asset
limited liability company (Smooth Bourbon, LLC for the real property identified as Assessor’s
Parcel Number 032-184-31) and ground leases (for the real property identified as Assessor’s Parcel
Numbers 032-184-28, the “Cerveri Parcel,” and 032-184-29, the “Zundel Parcel”), real property
totaling 2.315+ acres in size located at 1040 Victorian Avenue, 1010 Victorian Avenue, and 1029
C Street, respectively, in Sparks, Nevada (collectively the “Property”);

WHEREAS, Mamell has demolished the building previously located on the Property and
is preparing the Property for the proposed Nugget Events Center, an 8,500+ seat outdoor
amphitheater and events facility (the “Project”);

WHEREAS, Marnell has requested financial assistance from the City to fill an anticipated
financial gap for its costs to prepare the site for the Project, including utilities, and install the stage,
sound system, lighting, seating, and other furnishings and equipment (the “Project Scope”);

WHEREAS, the Sparks Tourism Facility and Revitalization Committee (the
"Committee”) is a political subdivision of the State of Nevada created pursuant to Chapter 432,
Statutes of Nevada, as amended by AB 205 of the 2003 Legislative Session of the State of Nevada
(the “Project Act”);

WHEREAS, a tax at the rate of 2.5 percent of the gross receipts from the rental of transient
lodging has been imposed in the City of Sparks, pursuant to Section 6.6 of the Project Act (the "
Lodging Tax");

WHEREAS, pursuant to Section 6.9 of the Project Act, the Committee developed a master
plan to guide expenditures of the Lodging Tax in 2004 and amended it in 2008 and again in 2016
(the "2016 Master Plan"), that identifies:

(1) proposed projects or capital improvements that the Committee determines to be
advisable to promote tourism in Washoe County; and

(2) the method or methods pursuant to which the proposed projects and capital
improvements so identified will be financed;
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WHEREAS, the 2016 Master Plan identifies incentives for substantial upgrades to private
Victorian Square entertainment venues and facilities that increase the regional appeal of such
facilities as appropriate for the use of Lodging Tax proceeds provided the incentive is intended to
fill an anticipated financial gap and leverages private investment;

WHEREAS, the private investment in this Project significantly exceeds the amount of
assistance requested and therefore satisfies the minimum private investment required in the 2016
Master Plan;

WHEREAS, pursuant to Section 6.7.2 of the Project Act, the City Council of the City,
before expending any proceeds of the Lodging Tax, must obtain the advice and recommendations
of the Committee concerning such expenditure of the Lodging Tax; and

WHEREAS, on December 12, 2018 the Committee adopted, by a unanimous vote of its
members, Resolution No. 4 (the 2018 Victorian Square Project Approval Resolution) which
advises and recommends to the City Council that it expend up to $1,280,000 of Lodging Tax
proceeds beginning in 2019 to incentivize construction of the Project, as generally provided for in
the 2016 Master Plan.

NOW, THEREFORE, in consideration of the mutual commitments by City and Marnell,
as contained in this Agreement, the Parties agree as follows:

L. THE PROJECT

A. The Project consists of an 8,500+ seat outdoor amphitheater suitable for concerts
and special events, including site preparation, utilities, and installation of a stage, sound system,
lighting, seating, and other furnishings and equipment. These improvements are included in the
Project Scope.

B. Construction of the Project shall be completed and a live performance or special
event held in the Project prior to September 15, 2019.

II. FINANCIAL CONTRIBUTIONS

A. Marnell will expend at least $6,400,000, exclusive of its costs to acquire the
Property, and invest at least $5,120,000 (secured from internal and/or third-party sources) in the
Project Scope.

B. The City will pay $1,280,000 to Marnell from the Lodging Tax as a reimbursement
for a portion of the costs incurred by Marnell as follows:

1. The amount of $853,760 upon the opening of the Project to the general
public for a live performance or special event (the “Initial Payment”). The City agrees to
make the Initial Payment to Marnell within ten (10) business days after the Project holds
its first event
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2. Provided the Project remains open to the general public, the amount of
$142,080 per year for three (3) years payable each year within 10 business days of the
- anniversary of the 2019 opening of the Project (each an “Annual Payment”). For purposes
of this Agreement, “remains open to the general public” means that at least six (6) concerts
and/or special events are held in the Project in the 12 months preceding the date of the
Annual Payment. Furthermore, for the purposes of this Agreement, Failure to Remain
Open occurs if five (5) or fewer concerts and/or special events are held in the Project in the
12 months preceding the date the Annual Payment. However, Marnell is not in violation
of this Agreement if failure to operate is due to temporary closures as a result of (i)
construction, alterations, renovation, or remodeling if Marnell prosecutes such work to
completion with reasonable diligence and Marnell exercises its reasonable efforts to
minimize the length of time of such closure, or (i) force majeure. In the event that a
planned temporary closure for construction, alterations, renovations, or remodeling will
exceed two-hundred and eighty days (280) days, Marnell must provide the City with notice
thirty (30) days prior to the temporary closure and obtain the City’s advance approval (such
City approval not to be unreasonably withheld, conditioned, or delayed). Such notice and
approval may be satisfied with the submission and approval of a permit application to the
City’s building department specifying the scope of proposed repairs or remodeling. In such
event, Marnell shall endeavor to notify the City Manager of the permit application on or
before its approval; provided, however, that its failure to do so shall not give rise to an
event of default.

3. The City may pursue all legal options to recapture funds paid to Marnell if
the Project closes prior to the third (3') anniversary of its opening (other than temporary
closures as set forth in Article I, subsection B.2, above).

4. Force majeure

a. Except as provided elsewhere herein, if a “force majeure” makes
performance of an obligation or cure of a breach or default impossible, such
performance or cure is excused for the duration of the force majeure provided that
the obligated party (i) within a reasonable time after the commencement of the force
majeure notifies the other party of the nature of the force majeure, when it
commenced, why it makes performance or cure impossible, and the expected
duration (if known), and (ii) agrees to and does in fact diligently pursue remediation
of the effects of the force majeure, and (iii) agrees to notify the other party
immediately when it becomes possible to commence efforts to cure the default.

b. A “force majeure” is defined as (a) without the fault of and beyond
the reasonable control of the obligated party, a war; insurrection; riot; flood;
earthquake; fire; casualty; litigious action brought by a third party enjoining the use
of the Project; act of God; act of a public enemy; quarantine restriction or other
effect of epidemic or disease; freight embargo; weather-caused delay; lack of
transportation attributable to any of these; (b) regional or national shortages of
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utilities, labor or materials which severely impair the ability of all similarly situated
retailers to operate or contractors to build projects of the type contemplated by this
Agreement and cannot be remedied by purchasing at a commercially reasonable
increased price; or (c) labor strikes, boycotts or picketing; provided, however, that
if the breach or default is the failure to pay money, the force majeure must actually
prevent access to or payment from a bank account or payment mechanism, such as
during a banking holiday, moratorium, or sabotage of wire or automated transfer
systems.

c. A force majeure does not include general economic or market
conditions, or the financial condition of a party even if they are influenced by any
of the foregoing. A force majeure is deemed to cease for purposes of this
Agreement when it becomes possible for the obligated party to commence to
perform the obligation or cure.

CITY CONDITIONS

A. The City’s conditions precedent to making the Initial Payment to Marnell are:

1. The Project Scope must be completed and a live performance or special
event held in the Project prior to September 15, 2019.

2. Marnell provides the City reasonable documentation that it has expended
at least $6,400,000, exclusive of any costs to acquire the Property, for the Project Scope.

B. During the Term hereof, this Agreement shall be binding upon any successor-in-

interest to the current owners of the Property, and shall be disclosed by Marnell to any potential
purchaser of the Property.

IVv.

LICENSE TO OCCUPY CITY RIGHT-OF-WAY

A. Exclusive License to Occupy City Right-of-Way. The City agrees to grant Marnell

a License to Occupy City Right-of-Way (the “License to Occupy”) for the area adjacent to the
southeast corner of the Property for the Project on the following, or substantively similar, terms:

1. The area covered by the License to Occupy will be approximately 70 feet,
2 inches by 55 square feet, totaling approximately 3,859 square feet and comprised entirely
of City right-of-way situated directly adjacent to the southeast corner of the Property, as
delineated in Exhibit 1 to this Agreement (the “License Area”).

2. The License Area is for Marnell’s exclusive use for the Project and may be
fenced. Project seating, equipment, and furnishings may be located in the License
Area but must be removed if the License to Occupy lapses or is revoked by the City.
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3. The effective date of the License to Occupy is upon approval of this
Agreement by the Parties. The termination date of this License to Occupy is concurrent
with the termination date, currently August 1, 2025 as may be extended, of the ground lease
granting Smooth Bourbon, LLC the right to occupy the Cerveri Parcel provided, however,
that the Project remains open to the general public and at least six (6) concerts and/or
special events are held in the Project in the 12 months preceding the anniversary date of
the opening of the Project to the general public. The License to Occupy shall automatically
terminate if the Project fails to remain open, as the term “Failure to Remain Open” is
defined in Article II, Subsection B (2), above.

4. The annual fee the License to Occupy shall be $100, which shall be remitted
to the City on the anniversary date of the date the Easement for the Right-of-Way is

executed.

V. CITY IMPROVEMENTS

A. Cosmetic improvements in the public areas adjacent to the Project. The City agrees
to consider specific requests from Marnell for cosmetic improvements to the public areas adjacent
to the Project. The City reserves full discretion, once the nature and cost of the upgrades are
identified, regarding whether to make such improvements and the timing of said improvements.

V1. DEFAULT AND TERMINATION

A. Term. This Agreement shall be effective as of the Effective Date but will
automatically terminate on September 16, 2019 unless Marnell has satisfied the City condition
specified in Article III, Section A.1. Unless terminated in accordance with this Article VI, Section
A or the other termination provisions in this Article VI, this Agreement shall continue for a period
of one (1) year following the final Annual Payment by the City to Marnell specified in Article II,
Subsection B (2), above, at which point it shall expire and be of no further force and effect except
for the License to Occupy and the insurance and indemnification provisions of Article VIIL

B. This Agreement may be terminated by written mutual agreement of the City and
Marnell prior to opening of the Project to the general public. Upon such mutual termination,
Marnell shall have no claim or right to any portion of the Initial Payment or Annual Payment(s).

C. Default by Marnell.

1. The following events shall constitute a default by Marnell hereunder:

a. Marnell fails to complete the Project in accordance with Article I of
this Agreement;

b. Marnell fails to meet the conditions of Article II, Subsection A of
the Agreement;
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c. Marnell fails to meet the conditions of Article II, Subsection B (2)
of the Agreement;

d. Marnell fails to meet the conditions of Article III, Subsection A of
the Agreement;

e. Marnell breaches any other material covenant or defaults in the
performance of any other material obligation under this Agreement, or any
representation or warranty of Marnell set forth herein or in any certifications
delivered by Marnell hereunder shall prove to have been false or misleading in any
material respect when made or deemed made;

f. Marnell transfers (other than to an Affiliate) any of its rights or
obligations under this Agreement without the prior written consent of the City;

g. Marnell voluntarily files for reorganization or other relief under any
Federal or state bankruptcy or insolvency law; or

h. Marnell has any involuntary bankruptcy or insolvency action filed
against it, or shall suffer a trustee in bankruptcy or insolvency or received to take
possession of the assets of Marnell, or shall suffer an attachment or levy of
execution to be made against the property it owns unless, in any such cases, such
action, possession, attachment or levy shall have been terminated or released within
sixty (60) days after the commencement thereof.

1. Notwithstanding the foregoing, Marnell shall not be deemed to be
in default or otherwise in violation of this Agreement to the extent a failure on
Marnell’s part to comply with the terms of this Agreement is as a result of a force
majeure, in which case the provisions of Section B(4) shall apply.

2. Termination

a. If any event of default listed in subsection C.1., above, occurs, the
City may elect to terminate the Agreement. If the City intends to terminate the
Agreement, the City shall first notify Marnell in writing of such intention and of
the grounds for termination. The City must allow Marnell sixty (60) days to
eliminate or mitigate to the reasonable satisfaction of the City the grounds for such
termination. If, in the reasonable opinion of the City, such grounds for termination
can be eliminated or mitigated, but not within the sixty (60) day period, such period
shall be extended in order to provide a reasonably sufficient amount of time to
accomplish such elimination or mitigation, but only if Marnell has instituted
corrective action within the initial sixty (60) day period and Marnell is thereafter
proceeding with diligence to eliminate or mitigate such grounds for termination. If
at the end of such period (and any extension thereof), Marnell has not eliminated
or completely mitigated such grounds for termination to the reasonable satisfaction
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of the City, the City may then terminate this Agreement by delivering a written
notice of such termination to Marnell. Termination is effective thirty (30) days
from receipt by Marnell of the City’s notice of termination. Upon termination, the
City has no duty to act or obligation hereunder.

D. Default by City

1. The City is in default of this Agreement if the City breaches any material
covenant or defaults in the performance of any material obligation under this Agreement,
or any representation or warranty of the City set forth herein shall prove to have been false
or misleading in any material respect when made.

2. The City is in default of this Agreement if, prior to the disbursement of the
Initial or Annual Payment(s) to Marnell:

a. The City voluntarily files for reorganization or other relief under and
Federal or state bankruptcy or insolvency law; or

b. The City has any involuntary bankruptcy or insolvency action filed
against it, or shall suffer a trustee in bankruptcy or insolvency or receiver to take
possession of the assets of the City, or shall suffer an attachment or levy of
execution to be made against the property it owns unless, in any of such cases, such
actions, possession, attachment or levy shall have been terminated or released
within sixty (60) days after the commencement thereof.

C. If the events described in subsection (a) and (b) occur after the
disbursement of the Funds by the City to Marnell, no claim of default under such
provisions can be asserted by Marnell.

3. Termination.

a. If any event of default listed in subsections D.1 or D.2., above,
occurs, Marnell may elect to terminate the Agreement. If Marnell intends to
terminate this Agreement, Marnell shall first notify the City in writing of its
intention and of the grounds for termination. If the grounds for termination are
anything other than the City’s failure to pay the Initial Payment or an Annual
Payment, Marnell must allow the City sixty (60) days to eliminate or mitigate to
the reasonable satisfaction of Marnell the grounds for such termination. If] in the
reasonable opinion of Marnell, such grounds for termination can be eliminated or
mitigated, but not within the sixty (60) day period, the period shall be extended in
order to provide a reasonably sufficient amount of time to accomplish such
elimination or mitigation, but only if the City has instituted corrective action within
such sixty (60) day period and the City is thereafter proceeding with diligence to
eliminate or mitigate such grounds for termination. If at the end of such period
(and any extension thereof), the City has not eliminated or completely mitigated
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such grounds for termination to the reasonable satisfaction of Marnell, Marnell may
then terminate this Agreement by delivering a written notice of such termination to
the City. Termination is effective thirty (30) days from receipt by the C1ty of
Marnell’s notice of termination.

E. Remedies

1. Remedies Available to Both Parties. If an event of a default is caused by
any party and not cured within the period of time specified, the non-defaulting party may,
subject to any specific provision regarding remedies herein, (i) suspend any counter-
performance due hereunder until the default is cured; (ii) terminate this Agreement; (iii)
pursue any other remedy specifically provided in this Agreement; and/or (iv) bring an
action for damages or equitable relief.

2. In general, each of the parties hereto may pursue any remedy at law or
equity available for the breach of any provision of this Agreement, provided, however, that
the City shall not be liable for damages to Marnell in excess of $1,280,000, less any funds
paid by the City to Marnell. Marnell may seek strict enforcement of the Agreement by the
City to make the Initial Payment and Annual Payments to Marnell but may not recover any
consequential damages related thereto other than its costs incurred (e.g., attorneys’ fees
and costs) to enforce the terms of this Agreement. In light of the foregoing, Marnell
covenants not to sue for or claim any damages for any alleged breach or dispute which
arises out of this Agreement other than the failure to pay Marnell the Initial Payment and
Annual Payments in accordance with this Agreement. All remedies (including the right to
terminate) are cumulative with all other remedies available under this Agreement or as
provided by law, and the election of one remedy does not preclude the exercise of any other
remedy.

VII. EMPLOYMENT PRACTICES

Prevailing wages. The Project is not subject to prevailing wage as: (i) The Washoe County
Taxes on Transient Lodging Act of 1999 does not include a requirement of prevailing wages; (ii)
NRS 338 Capital Improvements only applies to public funds used for capital improvement
expenditures on public property over a certain dollar threshold. Therefore, NRS 338 is not
applicable to these funds used for this purpose; and (iii) The payment of prevailing wages is not
required by NRS 279 as this is not a Redevelopment Project (NRS 279.386) nor is it a project
being undertaken by the Redevelopment Agency (NRS 279.412).

VIII. INSURANCE AND INDEMNIFICATIONS

A. Workers’ Compensation and Employer’s Liability

1. Marnell shall carry and maintain workers’ compensation and employer’s
liability insurance meeting the statutory requirements of the State of Nevada, including but
not limited to NRS 616B.627 and NRS 617.210. Employer’s liability limits shall not be
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less than $1,000,000 each accident for bodily injury by accident or $1,000,000 each
employee for bodily injury by disease. It is understood and agreed that there shall be no
worker’s compensation or employer’s liability coverage provided by City for Marnell or
any employee, contractor or subcontractor of Marnell. Marnell warrants, represents and
agrees that all its officers, employees, contractors and subcontractors who perform any
duties or activities in furtherance of this agreement (including traveling to Nevada and
performing any duties in Nevada) are covered by worker’s compensation and employer’s
liability in at least the minimum amount and coverage required by Nevada law, and Marnell
further agrees to hold City harmless and indemnify them against all liability in the event
that an employee, contractor, and subcontractor is injured or becomes ill on the job for
which insurance is unavailable.

2. If Marnell is self-funded for worker’s compensation and employer’s
liability insurance, Marnell shall so notify City in writing prior to the signing of this
Agreement, and shall provide a certificate of self-insurance from the State of Nevada
Insurance Division together with proof of financial strength and evidence of excess
insurance satisfactory to City.

3. Marnell waives all rights against City, its officials, officers, employees, and
volunteers for recovery of damages to the extent these damages are covered by the worker’s
compensation and employer’s liability pursuant to this Agreement.

B. Commercial General Liability Insurance

1. During the Term of this Agreement and for so long as Marnell owns an
interest in the Property, Marnell agrees to obtain or require its tenant to obtain Commercial
General Liability insurance and, if necessary, commercial umbrella insurance covering the
Property in the amount of at least $2,000,000 combined single limit per occurrence for
bodily injury, personal injury and property damage. If Commercial General Liability
Insurance or other form with a general aggregate limit is used, the general aggregate limit
shall be increased to equal twice the required occurrence limit or revised to apply separately
to each project or location.

2. The insurance coverage shall be written on Insurance Services Office
Commercial General Liability Coverage "occurrence" form CG 00 01 04 13 (or a substitute
form providing equivalent coverage) and shall cover liability arising from premises,
operations, independent contractors, products-completed operations, personal and
advertising injury, and liability assumed under an insured contract (including the tort
liability of another assumed in a business contract).

3. The City, its officers, agents, employees, and volunteers are to be included
as additional insureds using the applicable ISO additional insured endorsement(s) or
substitute forms providing equivalent coverage for the Project with regard to damages and
defense arising from (i) activities performed by or on behalf of Marnell or its tenant; (ii)
premises owned, occupied, or used by Marnell or its tenant and (iii) products or completed
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operations for any improvements made upon the Project. . The coverage shall contain no
special limitations on the scope of protection afforded to City, its officers, employees, or
volunteers. Additional insured status for City shall apply until the expiration of time within
which.a claimant can bring suit per applicable state law.

4, Marnell’s insurance coverage or the coverage required of its tenant shall be
primary insurance as respects City, its officers, agents, employees, and volunteers. Any
insurance or self-insurance maintained by City, or its officers, employees, or volunteers
shall be excess of Marnell’s insurance, or the insurance required of its tenant, and shall not
contribute with it in any way.

5. Marnell shall disclose to the City and be responsible for any deductibles or
self-insured retentions under its Commercial General Liability and/or commercial umbrella
liability insurance coverage.

6. Marnell’s insurance or the insurance required of its tenant shall apply
separately to each insured against whom claim is made or suit is brought, except with
respect to the limits of the insurer's liability.

C. Automobile Liability Insurance.

1. Marnell shall maintain automobile liability, and if necessary, commercial
umbrella liability insurance with a limit of not less than $2,000,000 each accident. Such
insurance shall cover liability arising out of any auto (including owned, hired, and non-
owned autos) and be written on ISO form CA 00 01, CA 00 05, CA 00 25 or substitute
form providing equivalent liability coverage.

D. Other Insurance Provisions

1. Contractors or subcontractors. Marnell shall include all contractors and
subcontractors under its coverage required under this Agreement or shall contractually
require all contractors and subcontractors to maintain at least the same coverage and limits
required under this Agreement.

2. Acceptability of insurers. Insurance is to be placed with insurers with an
AM. Best rating of no less than A X and acceptable to the City. City, with the approval
of the Risk Manager, may accept coverage with carriers having lower A.M. Best ratings
upon review of financial information concerning Marnell and the insurance carrier. City
reserves the right to require that Marnell’s insurer be a licensed and admitted insurer in the
State of Nevada, or meet any applicable state and federal laws and regulations for non-
admitted insurance placements

3. Verification of coverage. Prior to the effective date of this Agreement,
Marnell shall furnish City with certificates of insurance and applicable endorsements
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affecting coverage required by this contract. The certificates and endorsements for each
insurance policy are to be signed by a person authorized by that insurer to bind coverage
on its behalf.

4. Cancellation of coverage. Marnell shall provide written notice to the City
as soon as practicable and prior to any cancellation, non-renewal or material change in
coverage or limits required by this Agreement.

5. Failure to furnish. Failure to furnish the required evidence of insurance or
failure to maintain the required insurance may result in termination of this Agreement at
City’s option.

6. No representation of coverage adequacy. By requiring insurance herein,
City does not represent that coverage and limits will necessarily be adequate to protect
Marnell, and such coverage and limits shall not be deemed as a limitation on Marnell’s
liability under the indemnities granted to City in this Agreement.

C. Indemnifications

1. By Marnell. To the fullest extent permitted by law, Marnell shall
indemnify, hold harmless and defend (or cause its tenant to indemnify, hold harmless and
defend) the indemnified parties from and against all liability to the extent caused by the
negligent act or omission or willful misconduct of Marnell or its tenant, or a related party,
in the performance of its obligations hereunder. “Indemnified parties” includes, without
limitation, the other parties to this Agreement.

2. By City. To the fullest extent provided by law, and subject to the conditions,
limitations and immunities contained in NRS 41.0305 through NRS 41.039, as amended
from time to time, City shall indemnify, hold harmless and defend the indemnified parties
from and against all liability to the extent caused by the negligent act or omission or willful
misconduct of the City or a related party in the performance of its obligations hereunder.
“Indemnified parties” includes Marnell, its tenant, and their related parties. This
indemnification by the City does not apply to any legislative or administrative discretionary
acts or decisions in connection with the exercise of police powers or regulatory powers
over land use planning and public works projects.

3. Definitions. “Liability” means all third party claims, actions, damages,
losses, judgments, injuries, costs and expenses, including but not limited to attorneys’ fees
and costs, including those related to bodily injury, sickness, disease or death or to injury to
or destruction of tangible property (including the loss of use resulting therefrom) and other
economic damages. A “related party” includes all officers, employees, agents, contractors
and subcontractors of the party who are acting within the scope of their assigned and lawful
duties, as well as anyone directly or indirectly employed by any of them or anyone for
whose acts any of them may be liable.
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4, Limitations and Conditions. The current laws of Nevada limiting liability
due to comparative or contributory negligence shall apply. The obligations of each
indemnifying party hereunder shall not be construed to negate, abridge, or otherwise reduce
any other right or obligation of indemnity which would otherwise exist as to any party or
person described in this section. The indemnification shall not be diminished or limited in
any way to the total limits of insurance required in this contract or otherwise available to
the indemnifying party. Ifthe liability is asserted by an employee of an indemnifying party,
the indemnification herein is not limited to damages, compensation or benefits payable by
or for the indemnifying party under worker’s compensation acts, disability benefit acts or

| other employee benefit acts. Fach indemnifying party shall be permitted to participate, if

| it chooses, in the defense of any action claiming liability, even if the indemnified party is
indemnified hereunder. Either party may set off any of its rights under this subsection
against any consideration it provides under this agreement. The obligations to indemnify
and save harmless herein survive the expiration or termination of this Agreement with
respect to any act or omission which occurred before expiration or early termination.

IX. MISCELLANEOUS

A. General Conditions
1. Representations and Warranties. Each party represents and warrants to each
of the other:
a. That corporate parties are duly organized and validly existing, and

are qualified to do business in the State of Nevada.

b. That corporate parties have the power and authority under their
enabling legislation or documents and to enter into and carry out the provisions of
this Agreement.

c. That entering into this Agreement does not violate any contract,
court order, administrative order or other undertaking, or any law, ordinance, rule
or regulation to which a party is subject or bound.

d. That each entity has complete authority to enter into this Agreement
without obtaining any court order or permission or agreement of another party.

e. That to their actual knowledge, there are no suits, other proceedings
or investigations pending or threatened against them that they reasonably believe
would prevent them from performing their duties and obligations hereunder or
would have a material adverse effect on the execution of this Agreement.

f. That any information that has been delivered to any other party,
either directly or through their agents, is materially accurate and complete.
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g. That all contracts and documents delivered to any party have been
duly authorized, and executed and are binding obligations of the executing party,
and the undertakings therein would not violate any contract, court order,
administrative order or other undertaking by the executing party, or any law,
ordinance, rule or regulation to which the executing party is subject or bound.

B. General Covenants of Both Parties. Each party covenants to each other party as
follows:

1. Ongoing Disclosures.

a. To promptly notify the other party of any facts that would cause any
of the representations contained in the Agreement to be materially untrue during
the term of this Agreement.

b. To promptly notify the other party of any facts or circumstances that
would impair the obligated party’s ability to perform its obligations hereunder.

C. To comply with all applicable ordinances, statutes, regulations, and
other laws with respect to their general operations and the performance of all
obligations and duties under this Agreement.

C. No Conflicts of Interest. Each party who deals with the City represents and agrees
that as of the date hereof, and continuously throughout the term of this Agreement, that except as
specifically disclosed to and approved in writing by the City, no elected official, employee, officer,
member of the City, no consultant who is providing consulting to the City with respect to the
Project, and no person related (within the second degree of consanguinity) to any such person: (i)
now is or will be permitted to become a member, or partner of Marnell; (ii) now has or will be
permitted to have any contractual relationship with Marnell; (iii) now has or ever will have any
direct or indirect interest in this Agreement; and (iv) now has or will be permitted to own or have
any interest, direct or indirect, in the property acquired by the representing party hereunder.

D. Assignment and Delegation. Except as otherwise specifically provided elsewhere
in this Agreement, no party may assign any right or delegate any obligation under this Agreement
without the written consent of all the other parties obtained in advance of the assignment or
delegation. Consent is subject to the sole and absolute discretion of the consenting party.
Notwithstanding the foregoing, Marnell may assign all rights and delegate all duties under this
Agreement to an Affiliate. For purposes hereof, “Affiliate” shall be defined as any entity which
controls, is controlled by, or which is under common control with Marnell.

E. No Third Party Beneficiaries. None of the provisions of this Agreement are
intended to make any person who is not a party to this Agreement a third party beneficiary
hereunder or to authorize anyone who is not a party to this Agreement to maintain any suit pursuant
to this Agreement for any reason, including, without limitation, any suit for personal injuries or
property damage.
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F. Standards for Approvals.

1. Unless otherwise specified (such as with the words “sole discretion”)
wherever this Agreement requires the approval of a party, or any of a party’s officers,
agents, or employees, such approval shall not be unreasonably withheld, delayed, or
conditioned.

2. The City Council for the City of Sparks is the public body whose decisions
are legislative functions subject to public hearings and input, and except as otherwise
provided herein, they shall have sole and absolute discretion to approve or disapprove any
matter submitted to them provided, however, that their decisions are not procured by fraud
or bribery, or are arbitrary, capricious, or an abuse of discretion. Whether or not a decision
is arbitrary or capricious or an abuse of discretion shall be determined using the standards
in Nevada for judicial review of such decisions.

G. Notices; When Deemed Sufficiently Given.

1. Unless otherwise provided herein, formal notices, communications, and
demands between the parties must be in writing and must be sent to the addresses stated in
Section 3 below or to any address or number subsequently communicated to the sending
party in writing. Formal notices must be sent by registered or certified mail, or sent by
courier or other hand-delivery, or overnight delivery service (e.g., Federal Express, UPS
Overnight, U.S. Postal Priority Mail). "

2. Communications other than formal notices may be sent by e-mail, regular
mail, or facsimile to the addresses stated below.

3. Notice is effective upon actual receipt by the party or its agent.

To City: Office of City Clerk
City of Sparks
431 Prater Way
Sparks, NV 89431

To Marnell: Marnell Gaming LL.C
c/o Nugget Casino Resort
1100 Nugget Avenue
Sparks, NV 89431
Attn: CEO

With A Copy To: Matthew Woodhead
222 Via Marnell Way
Las Vegas, NV 89119
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Further Acts and Assurances; Estoppel Certificates.

1. Each party agrees to do such further acts and things and to execute and
deliver to the other such additional certificates, documents, and instruments as the other
may reasonably require or deem advisable to carry into effect the purposes of this
Agreement or to better assure and confirm unto the other party its rights, powers, and
remedies hereunder.

2. Upon request, each party agrees to provide estoppel certificates or other
documents indicating the status of this Agreement and whether or not the other party is in
default.

L Attorneys’ Fees and Costs. If any party hereto institutes any action or proceeding
(including arbitration, if authorized) against the other or others arising out of or relating to this
Agreement, attorney’s fees and costs shall be awarded to the prevailing party, as determined by
the Court (or arbitrator).

J. Timing Provisions. Time is of the essence in the performance of this Agreement.
Unless otherwise specified, the term “days” means calendar days. If a deadline falls on a weekend,
holiday, or day when the City is not open for business, then performance is due on the first business
day of the City thereafter. Unless otherwise specified, performance is due by the later of 5 p.m.
local time or close of business of the City on the day it is due.

K. Applicable Law; Jurisdiction and Venue. The laws of the State of Nevada, without
regard to conflicts of law principles, shall govern the interpretation and enforcement of this
Agreement. All actions brought to enforce this Agreement shall be brought in the Second Judicial
District Court for the State of Nevada.

L. Non-liability of Individual Officers or Employees of Parties.

1. No official or employee of City shall be personally liable to Marnell or any

successor in interest, in the event of any default or breach by the City, or for any amount

~ which may become due to Marnell or its successor, or as a result of any representation

(except any representation regarding the authority to execute this Agreement), warranty or
obligation under the terms of this Agreement.

2. No member, official or employee of Marnell shall be personally liable to
the City, or any successor in interest, in the event of any default or breach by Marnell, or
for any amount which may become due to City or its successors, or as a result of any
representation (except any representation regarding the authority to execute this
Agreement), warranty or obligation under the terms of this Agreement.

M. Severability.
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L. Each term and provision of this Agreement shall be valid and shall be
enforced to the extent permitted by law, taking into account permissible waivers or
provisions which may be entered into upon agreement of the parties. If any term or
provision of this Agreement or the application thereof shall be deemed by a court of
competent jurisdiction to be in violation of law or public policy, then it shall be deemed
modified, ipso facto, to bring it within the limits of validity or enforceability, but if it cannot
be so modified, then it shall be excised from this Agreement. In any event, the remainder
of this Agreement, or the application of such term or provision to circumstances other than
those to which it is invalid or unenforceable, shall not be affected.

2. To prevent windfall or unintended consideration, if any term or provision
of this Agreement is deemed invalid or unenforceable or enforceable only to a limited
extent, the parties agree to negotiate in good faith to adjust any counter-performance,
condition, or corresponding consideration.

N. Construction of Agreement. Titles and headlines of this Agreement are intended
for editorial convenience and are not to be construed as a part of this Agreement. The word
“include” or “including” is not intended as a limitation and shall be construed to include the words
“but not limited to”. Any reference to the masculine genders includes, where appropriate in the
context, the feminine gender. Any term in the singular includes, where appropriate in the context,
the plural. Any reference to any law, document, or contract includes all amendments and changes
thereto. If a reference to a numbered provision in this Agreement is incorrect due to typographical
or other error, it shall be deemed to be a reference to the correct numbered provision. The parties
hereto were each advised by counsel in drafting and negotiating this Agreement, and both parties
contributed to its contents. No presumptions against or in favor of either party are appropriate
based on who drafted this Agreement or any provision herein.

0. Modifications and Amendments. The parties contemplate that the Project may
change as circumstances evolve. Therefore, it 1s expected that this Agreement may be amended
from time to time. However, this Agreement may be modified or amended only in writing and
signed by an authorized agent of the party to be bound by the modification or amendment.

P. Authority to Execute and Implement

1. Each party warrants and represents that the person who signs this
Agreement on its behalf has the legal capacity to bind such respective party to this
Agreement and if signing in a representative capacity, has the actual authority to bind the
principal for which he signs and that his signature has the effect of binding the principal.

2. The City Manager for the City or his designee shall have the authority to
negotiate and execute all approvals or disapprovals of performance, all schedules and
extensions, all waivers, all modifications and amendments to this Agreement, and take all
remedial actions authorized by this Agreement, EXCEPT: any contract or expense not
otherwise provided in this agreement that binds the City to pay more than $50,000.
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Q. Entire Agreement; Attachments; Counterparts

1. This Agreement (together with attachments and documents incorporated by
reference) integrates all of the terms and conditions mentioned herein or incidental hereto, -
and supersedes all negotiations or previous agreements between the parties with respect to
all or any part of the subject matter hereof.

2. All attachments hereto and/or referred to in this Agreement are incorporated
herein as though set forth in full.

3. This Agreement may be executed in counterparts and is deemed duly
executed when original signature pages of all parties are executed and delivered.

REMAINDER OF THIS PAGE LEFT INTENTIONALLY BLANK
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IN WITNESS WHEREOF the parties have caused this Agreement to be executed on the

dates indicated below.

EXECUTED on the dates indicated:

City of Sparks

By:

Ronald E. Smith, Mayor

Attest:

By:

City Clerk

Approved as to form:

By:

City Attorney

Marnell Gaming, LL.C

Prinf Name: Mark Sterbens

Tts: GM/SVP

Date:

Date:

Date:

Date:

|- 1§—20iq
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EXHIBIT A
LEGAL DESCRIPTION FOR AN
EXCLUSIVE LICENSE TO OCCUPY CITY RIGHT OF WAY AREA

All that certain real property situate within a portion of the Southeast One-Quarter (SE 1/4) of
Section Five (5), Township Nineteen (19) North, Range Twenty (20) East, Mount Diablo Base
Meridian, City of Sparks, County of Washoe, State of Nevada, being a portion of Harriman
Street, now commonly known as Victorian Avenue, as shown on Tract Map No. 106, recorded
November 17, 1903, Official Records of Washoe County, Nevada, and being more particularly
described as follows:

BEGINNING at the southeast corner of Lot 1 of Block 3 as shown on said Tract Map No. 106;

THENCE southerly on a projection of the easterly line of said Lot 1, South 01°19'36” West, a
distance of 55.00 feet;

THENCE North 88°40'24” West, a distance of 75.00 feet to the southeast corner of Parcel 1-N as
described in Deed Document No. 4710464, recorded June 5, 2017, Official Records of Washoe
County, Nevada;

THENCE northerly coincident with the easterly line of said Parcel 1-N, North 01°19’36” East, a
distance of 55.00 feet to the southwest corner of Lot 3 of aforesaid Block 3;

THENCE easterly coincident with the southerly line of said Block 3, South 88°40’24” East, a
distance of 75.00 feet to the POINT OF BEGINNING and end of this description.

Containing 4,125 square feet of land, more or less.

SEE EXHIBIT B attached hereto and made a part hereof.

BASIS OF BEARINGS for this description is based on the Nevada State Plane Coordinate System
of 1983, West Zone, NAD 83/94.

Prepared By:

ODYSSEY ENGINEERING, INC.
Justin M. Moore, P.L.S.
Nevada Certificate No. 22362
895 Roberta Lane, Suite 104,
Sparks, NV 89431
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